LEASE AGREEMENT
This Lease Agreement is between DAVID L. BERRY d/b/a Sagadahoc Recycling Company, hereinafter referred to as LESSOR, and the INHABITANTS OF THE MUNICIPALITY OF BOWDOINHAM, a body corporate and politic, located at Bowdoinham, County of Sagadahoc, and State of Maine, hereinafter referred to as LESSEE.

This Lease Agreement is in regards to space in a barn located at 243 Post Road in Bowdoinham owned by the LESSOR.  The space will be used by the LESSEE for the handling and storage of solid waste and recyclable materials.

1. Demised Premises.  The LESSOR does hereby lease to the LESSEE 15,780 square feet of space on three floors of the building, as more particularly depicted in the floor plans attached to this Lease Agreement (the “Demised Premises”), which are incorporated herein by reference.

2. Term.  The term of this Lease Agreement shall begin on July 1, 2018 and extend for three (3) years, expiring on June 30, 2021. During the term of the lease, the LESSEE has the right to terminate the lease by providing no less than 120 days prior notice to the LESSOR of such termination and will not be liable for any further rental payments. The LESSEE shall remove any town-owned equipment from the premises within the 120 days should this termination clause be in effect.
3. Rental.  The LESSEE shall pay the LESSOR a rental fee of $1,313.00 per month, ($15,756 annually) for the first year of the lease.  The LESSEE shall pay the LESSOR a rental fee of $1,339.00 per month, ($16,068 annually) for the second year of the lease. The LESSEE shall pay the LESSOR a rental fee of $1,366.00 per month, ($16,392 annually) for the third year of the lease. All lease payments shall be due and payable on the first day of each month.  If municipal real estate taxes on the property containing the Demised Premises are unpaid and overdue, LESSEE may use lease payments to pay such taxes.

4. Utilities.  The LESSEE agrees to provide and pay the cost of utilities necessary for the support of the LESSEE's operations, including Telephone, Electricity, and Heat, (which shall include costs for fuel to operate the waste oil heater to the extent that it is used to supplement the wood boiler used to heat the Demised Premises.)  The LESSOR agrees to permit the LESSEE the use of its wood boiler to incinerate wood waste deposited by Town residents to provide heat to its leasehold.  In the event that there is wood waste in excess of what is required to provide for LESSEE’s heating needs, the LESSEE agrees to permit the LESSOR to burn said waste wood to provide heat to other heated areas of the building, the total floor area of which shall not exceed 2,340 sq. ft.  The LESSOR agrees to operate the boiler during the hours the leasehold is unoccupied by the LESSEE to maintain the Demised Premises above freezing.  During the period from March 21st to May 15th, when the LESSOR heats a greenhouse attached to the building, the LESSOR agrees to provide all wood required to keep the LESSEE's leasehold above freezing during the hours it is not being used by Town employees.  Water service shall be provided by the LESSOR.
5.
Maintenance and Repairs.  The cost to repair damages to the leasehold resulting from the LESSEE's operations therein shall be borne by the LESSEE.  The LESSOR agrees to keep the building containing the Demised Premises, and any structural elements within the Demised Premises, in good condition and structurally sound.  The LESSOR covenants and agrees that it has been fully informed as to the LESSEE’s intended use of the Demised Premises, and that the Demised Premises and building containing the Demised Premises are structurally adequate for this use and the intended purposes of the LESSEE.  The LESSOR is responsible for the general condition and maintenance of the exterior of the building, including windows or glass, security, septic and water supply and all other repairs and replacements necessary to keep the Demised Premises in good condition.  The LESSEE will be responsible for parking area maintenance, including snow removal.  If the LESSOR fails to fulfill his maintenance and repair obligations, and said failure results in conditions that are potentially injurious to the health and safety of the LESSEE and/or any of its employees, agents, officers, guests or invitees, the LESSEE shall notify the LESSOR of said conditions in the manner specified herein.  In the event that the LESSOR does not make such repairs that are reasonably necessary within seven (7) days of said notice, the LESSEE may cause the repairs to be made and the LESSOR shall be liable to reimburse the LESSEE for any and all associated costs and expenses.

6.
Alterations, Additions and Improvements.  The LESSEE shall have the right but not the obligation to make alterations, additions and improvements in and on the Demised Premises, provided such alterations are carried out in a workmanlike manner.  All alterations, additions and improvements shall become part of the real estate except that the LESSEE shall have the right to remove any of its equipment, fixtures, furnishings and other personal property from the Demised Premises at the termination of this Lease Agreement.   LESSEE shall have the right, but not the obligation, to remove all LESSEE’s trade fixtures, in the Demised Premises which have been placed there or paid for by LESSEE, provided that all damage caused to the Demised Premises by such removal shall be repaired by LESSEE on or before the expiration of the term, with the Demised Premises left in reasonable condition. LESSEE and LESSOR do hereby agree and acknowledge that, as of June 12, 2012, there are major improvements that MAY need to be made to the Demised Premises in order for LESSEE to continue its current operations. LESSEE and LESSOR agree to negotiate an amendment to this AGREEMENT at such time is necessary to address said improvements and how the costs of said improvements shall be addressed. 
7.
Surrender.  The LESSEE shall at the end of the term of this Lease Agreement quit and deliver the Demised Premises to the LESSOR or his attorney, peaceably and quietly, in good order and condition (reasonable use and wear thereof or by inevitable accident excepted) as it now is.


8.
Force Majeure.  “Force Majeure” shall mean any act, event or condition materially and adversely affecting the ability of a party to perform or comply with any material obligation, duty or agreement required under this Agreement, if: 1) such act, event or condition is beyond the reasonable control of the nonperforming party or its agents relying thereon; 2) is not the result of the willful or negligent action, inaction or fault of the party relying thereon; and 3) the nonperforming party has been unable to avoid or overcome the act, event or condition by the exercise of due diligence.  Examples include, without limitation: (i) an act of God, epidemic, landslide, lightning, earthquake, fire, explosion, storm, flood or similar occurrence; (ii) an act of public enemy, war, blockage, insurrection, riot, general unrest or restraint of government and people, civil disturbance or disobedience, sabotage, act of terrorism or similar occurrence; (iii) a strike, work slowdown, or similar industrial or labor action; (iv) an order or judgment (including without limitation a temporary restraining order, temporary injunction, preliminary injunction, permanent injunction, or cease and desist order) or other act of any federal, state, county or local court, administrative agency or governmental office or body which prevents a party’s obligations as contemplated by this Agreement; or (v) adoption or change (including a change in interpretation or enforcement) of any federal, state or local law after the Effective Date of this Agreement, preventing performance of or compliance with the obligations hereunder.
Neither party shall be liable to the other for damages without limitation (including liquidated damages) if such party’s performance is delayed or prevented due to an event of Force Majeure provided that such party gives written notice to the other of such event.  In such event, the affected party shall promptly notify the other of the event of Force Majeure and its likely duration.  During the continuation of the Force Majeure Event, the nonperforming party shall (i) exercise commercially reasonable efforts to mitigate or limit damages to the performing party; (ii) exercise commercially reasonable due diligence to overcome the Force Majeure event; (iii) to the extent it is able, continue to perform its obligations under this Lease Agreement; and (iv) cause the suspension of performance to be of no greater scope and no longer duration than the Force Majeure event requires.  In the event of a delay in either party’s performance of its obligation hereunder for more than sixty (60) days due to a Force Majeure, the other party may, at any time thereafter, terminate this Lease Agreement.  

9.
Eminent Domain.   If all of the Demised Premises or such portion thereof as shall substantially interfere with the LESSEE’s use and occupancy thereof as determined by LESSEE, shall be condemned or taken by any governmental authority, or sold to any such governmental authority to prevent such taking, then this Lease Agreement shall wholly terminate effective as of the date possession is taken by said authority, and the rent and any other items payable under this Lease Agreement shall be equitably apportioned and paid to the time of such termination.  Thereupon, all parties shall be relieved of any further obligations accruing under this Lease Agreement.  If the amount of property or type of estate taken shall not substantially interfere with the conduct of LESSEE’s business as determined by LESSEE, this Lease Agreement shall continue in full force and effect, except that the rental shall be equitably reduced, and LESSOR, at LESSOR’s expense, shall promptly commence and diligently complete the repair and restoration of the remainder of the Demised Premises, subject to delays beyond its reasonable control, to a condition as nearly equivalent as feasible to the condition of the Demised Premises existing prior to such taking. Notwithstanding the aforesaid, if said taking shall occur during the last year of the term of this Lease Agreement, LESSEE may elect to terminate this Lease Agreement by written notice to the other within thirty (30) days after the date possession is taken by said authority, effective as of the date possession is taken.  If LESSEE does not so elect, this Lease Agreement shall continue in full force and effect, except that the rental shall be equitably reduced and LESSOR, at LESSOR’s expense, shall promptly commence and diligently complete the repair and restoration of the remainder of the Demised Premises, subject to delays beyond LESSOR’s reasonable control, to a condition as nearly equivalent as feasible to the condition of the Demised Premises existing prior to such taking.  

10.
 Smoking and Fire Prevention.  The LESSEE agrees that there will be no smoking on the Demised Premises and further agrees to maintain in good working condition an adequate number of fire extinguishers on the Demised Premises as recommended by the Bowdoinham Fire Chief.  The Demised Premises shall be maintained in a clean and orderly condition and shall be locked when not in use.

11.
Violation.  Any violation of any provision of this Lease Agreement by LESSOR or LESSEE shall not be cause for automatic termination.  The party in violation shall be given written notice of the provision being violated and seven (7) days to cure such violations so as to be in accord with the provisions of this Lease Agreement, and if the violation still exists at the end of such cure period, this Lease Agreement may be terminated by written notice served to the party in violation.

12.
Insurance.   LESSOR covenants and agrees to take out and maintain in force during the term of this Lease Agreement, for the benefit of all parties hereto, (a) a policy of fire extended coverage insurance on the Demised Premises (all risk or special endorsements coverage), in such amounts and with such companies as shall from time to time be satisfactory to LESSEE; and (b) a policy of general liability insurance protecting the parties hereto against any claim or claims for damages arising by reason of personal injuries, death or property damage occasioned in or upon the Demised Premises; and a policy of insurance as described in section 13 below.  The policy or policies shall be ones which protect the parties hereto jointly and severally to the limit of not less than One Million Dollars ($1,000,000.00) in the event of injury or death to one person, and Three Million Dollars ($3,000,000.00) in the event of injury or death to more than one person by the same accident and Five Hundred Thousand Dollars ($500,000.00) in the event of damage to property.  Said policies shall name LESSEE as an additional insured.  LESSOR shall provide LESSEE with Certificates of Insurance (the declarations page(s) of which attached) evidencing the existence of the policies and the terms and conditions thereof. 


13.
Indemnity.   LESSOR agrees at all times to indemnify, defend and save harmless LESSEE from any and all liabilities, damages, penalties, costs, expenses, claims, suits or actions due to or arising out of (i) any breach, violation or nonperformance of any covenant, condition or agreement in this Lease Agreement contained on the part of LESSOR to be fulfilled, kept, observed and performed;  (ii) any damage to property or any injury to persons (including death) resulting at any time there from in, on, under or about the Demised Premises or the adjacent streets, sidewalks and other adjoining or adjacent areas caused by the negligence, willful acts or omissions of LESSOR, or of the employees, agents, invitees, visitors, assignees of LESSOR or other lessees of portions of the Building containing the Demised Premises.  LESSOR shall indemnify, defend and hold harmless LESSEE from any and all claims, damages, fines, judgments, penalties, costs, liabilities or losses (including, without limitation, any and all sums paid for settlement of claims, attorneys fees, consultant and expert fees, investigation, clean up and removal costs) arising before, during or after the term as it might be extended from or in connection with the presence or suspected presence of Hazardous Substances (as hereafter defined), in or under the Demised Premises or any part thereof unless the Hazardous Substances are present solely as a result of the negligence, willful misconduct or other acts of LESSEE, LESSEE’s agents, employees or contractors.  This indemnification shall specifically include, but shall not be limited to, any and all costs due to Hazardous Substances that float, diffuse, migrate or percolate into, onto or under the land after the term commences.  The term “Hazardous Substances” shall mean any flammable or explosive materials, petroleum or petroleum products, oil, crude oil, natural gas or synthetic gas useable for fuel, radioactive materials, asbestos, radon, lead, hazardous wastes or substances or toxic wastes or substances, including without limitation, any substances now or hereafter defined as or included in the definition of “hazardous substances”, “hazardous wastes”, “hazardous materials”, “toxic materials”, or “toxic substances” under any applicable federal, state or local laws or regulations now or hereafter in effect.

14.
Taxes.  LESSOR covenants and agrees that it shall promptly pay when due all real estate taxes on the Demised Premises, shall provide copies of said real estate tax bills and evidence of payments within 15 days of any request from LESSEE for the same.  LESSEE covenants and agrees that it shall pay all personal property taxes relating to its personal property located at Demised Premises.


15.
Loss or Damage to LESSEE’s Property.  LESSOR shall be liable for any damage or injury to LESSEE, or any of LESSEE’s officers, agents, employees, licensees or guests, or to other persons or to any property, including all equipment, and all other personal property belonging to LESSEE located in or about the Demised Premises, caused by any collapse of the building containing the Demised Premises, or explosion, wind, water, rain, snow, frost, steam, gas, electricity, heat or cold, dampness, falling plaster and/or ceilings, sewers or sewage odors, noise, leaks from any part of the building, or by the bursting or leaking of pipes, plumbing, electrical wiring and equipment and fixtures of all kinds, or by any intentional, wrongful act or negligence of LESSOR, LESSOR’s agents and employees or any other LESSEE of premises within said building, or by LESSOR’s failure to comply with the provisions of this Lease Agreement.

16.
Quiet Enjoyment.   The LESSOR covenants that LESSOR has lawful title to the above-described real estate and has full right, title, power and authority to make this Lease Agreement for the term aforesaid.  LESSOR further covenants and agrees, conditioned upon the prompt performance and observance by the LESSEE of all of the terms covenants and conditions hereof required to be performed or observed by LESSEE, that LESSEE shall at all times during the term of this Lease Agreement have the undisturbed, peaceable and quiet enjoyment of the Demised Premises.  LESSOR shall not grant or permit to arise any lien, encumbrance, restriction or condition affecting the Demised Premises or the Common Access Roadway which would interfere with the operation of LESSEE’s business or any rights of LESSEE under this Lease Agreement without LESSEE’s prior written consent.  LESSOR shall not permit any land use violations, or any other violations of local, state, or federal law to occur on the Demised Premises or the Common Access Roadway.  LESSOR covenants to cure, at LESSOR’S sole expense, any such violations, liens, encumbrances, restrictions, conditions, or violations within 30 days of notice.  In the event that LESSOR fails or refuses to rectify or cure as specified herein, LESSEE may do so and LESSOR shall be liable to reimburse LESSEE for any and all associated costs, fees, and expenses.  

17.
Notices.   Whenever LESSOR or LESSEE shall make any demand or serve any notice which is required to be in writing under the terms of this Lease Agreement upon the other, the same shall be in writing and shall be sufficiently given if sent, postage prepaid, by United States registered or certified mail, addressed to LESSEE at:


William S. Post, Town Manager


13 School St.


Bowdoinham, ME 04008

With a copy to:


Leah B. Rachin, Esq.


Bergen & Parkinson, LLC


62 Portland Road, Suite 25


Kennebunk, ME  04043

And addressed to LESSOR at:


David L. Berry


21 Dinsmore Cross Road

Bowdoinham, ME  04008

Or at such other address as LESSOR or LESSEE may theretofore by written notice to the other have designated for the service of such notice.


18.
Terminology; Captions.  Where the context so requires or such interpretation is appropriate, any word used herein denoting gender shall include all genders, and the singular and plural shall be interchangeable.  The term “paragraph” shall refer to all paragraphs under the caption in question, where appropriate.  The captions of the various provisions of this Lease Agreement are for convenience only and in no way define, limit or describe the scope or intent of this Lease Agreement or the provisions which they precede or in any other manner affect this Lease Agreement.


19.
Short-Form Lease.  This Lease Agreement shall not be recorded, but the parties agree to execute for recordation a memorandum of lease satisfying the requirements of 33 M.R.S.A. § 201, as it may from time to time be amended, at the request of LESSEE or LESSOR.  The same shall be duly executed in form suitable for recording, and any costs incurred in connection therewith shall be at the expense of the party requesting same.


20.
Successors and Assigns.   This Lease Agreement and the covenants and conditions herein contained shall inure to the benefit of and be binding upon LESSOR, LESSOR’s successors or assigns, and shall be binding upon and inure to the benefit of LESSEE, LESSEE’s successors or assigns.


21.
Severability.   In case any one or more of the provisions contained herein shall for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect any other provision of this Lease Agreement, but this Lease Agreement shall be construed as if such invalid, illegal or unenforceable provisions had not been contained herein.  


22.
Arbitration.
Any disputes that may arise (including but not limited to any controversies or claims arising out of or relating to this Lease Agreement or any alleged breach thereof, and any dispute over the interpretation or scope of this arbitration clause) shall be settled by arbitration administered by the American Arbitration Association in accordance with its Commercial Arbitration Rules, and judgment on the award rendered by the arbitrator(s) may be entered in any court having jurisdiction thereof.  No party shall be entitled to punitive or treble damages.
23.
Disclaimer of Joint Venture, Partnership, and Agency.    This Lease Agreement shall not be interpreted or construed to create an association, joint venture, or partnership between the parties or to impose any partnership obligation or liability upon either party.  Neither party shall have any right, power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as or be an agent of representative of, or to otherwise bind, the other party.

24.
Governing Law.    This Lease Agreement and any issues arising hereunder or relating hereto shall be governed by and construed in accordance with the laws of the State of Maine except for conflicts of laws provisions that would apply the substantive law of another state.

IN WITNESS WHEREOF, the parties hereto have signed this Lease Agreement as of the date first above written.






LESSOR:

Witnesses as to LESSOR:





_________________________

__________________________________







David L. Berry, d/b/a Sagadahoc Recycling 






Company







LESSEE: 

Witnesses as to LESSEE:


INHABITANTS OF THE







MUNICIPALITY OF BOWDOINHAM

_____________________________
By:__________________________________







     Peter Lewis, Chair
_____________________________
By:__________________________________







     Jeremy Cluchey, Vice-Chair
_____________________________
By:__________________________________






                 Judith Gray






 By: 





  




  


      David Engler





 By: 





  






      Thomas Walling
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